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Arising out of Order-In-Original No. 31/ADJ/GNR/PMT/2021-22 dated 21.03.2022 passed
(¥) |by The Deputy Commissioner, CGST, Division-Gandhinagar, = Gandhinagar
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Rloor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
‘in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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of procéssing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. ‘
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In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner {(Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should- also be
accompanied by -a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA. 1944, under Major Head of Account.
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" The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac. o
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

\

380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise'Appeall\Rules, 2001 and shall be
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- w‘h'ér;e amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of A,-,§§ti;.,zRegista_‘n~o.f ’gﬁ.branch of any nominate public
sector bank of the place where the bench of a'ny'ribminate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. -
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure} Rules, 1982.
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10 FUE ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
;hr.s‘?lq ITE Qe A VAR & Sfcta, AT G Ao i AT (Duty Demanded)!

(1) @€ (Section) 11D % ga Feiia T,

(2) forar eora ade Hige Hir i,

(3) Frie HiZe Mawt & Faw 6 % Tga a7 Tl

g o ST A anfier ¥ weer O ST b e 1 srfier arfler w & forg g o ae fear
AT B : '

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) = e 35 T erfier SRR ¥ aHeT St Qe e ek AT qvs fAaTied gy av #ivT fhy g
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In view of above, an appeal against this order shall lie before the Tribunal on
. Lym nt of 10% of the duty demanded where duty or duty and penalty are in dispute,
“or \penlalty, where penalty alone is in dispute.” '
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ATNTRRT 3T / ORDER-IN-APPEAL

This Order arises out of an appeal filed by M/s. Maruti Holidays, ‘(Prop.:
Jayashreeben Kantilal Sharma) Office No. 129, Meghmalhar. Complex, Sector-11,
Gandhinagar,‘ Gujarat - 382011 [hereinafcer referred to as the appellant] 'against
QIO No. 31/ADJ/G\IR/PMT/2021 -22 dated 21.03.2022 [herelnafc°1 referred to as
the 11npugned order] passed by Deputy Commissioner, Central GST Division:
Gandhinagar, Commissionerate:. Gandhinagar [hereinafter referred to as the

adJudlcatmg authouty]

2. Briefly stated the facts of the case are that the appellant are registered with
Service Tax under Reg1st1at10n No. BQMPS7350CSD001 and are engaged in
providing services relating -to ‘Business Auxiliary Se1v1ce ‘Air Travel Agent
Service’ and ‘Tour Operator Semce As per the mformann received from the
Income Tax depaftmem, d1s<31et)anc1es were observed in the total income declared
by the appellant in then ST 3 Retums When compared with their Income Tax
Return (ITR—S) and detalls of Form 76 AS for the period F.Y. 2015-16 and F.Y.
2016-17. Accordingly, letter dated 15.09. 2020 was issued to the appellant calling |
for the defails of services provided during the period F.Y. 2015-16 and F. Y. 2016-
17. The' appellant submitted their Income Tax Return (ITR), Form—26AS Balance
Sheet vi.de their reply dated 23.09. 2020. The appellant had filed Lhen Se1v1ce Tax
Returns (ST-3) during the period F.Y. 2015-16 and B.Y. 2016-17. However, the
Junsdlctlonal officers considered that the services pr ovided by fhe appellant during
the relevant period were taxable under Section 65 B (44) of the Finance Act, 1994
'and the Service Tax liability for the period F. Y. 2015-16 and F.Y. 2016-17 was
determined on the basis of value of ‘Sales of Services’ under Sales/Gloss Receipts |
flOl‘l’l Services (Value from ITR) and Form 26AS for the relevant perlod after
reconciliation for each service provided separately they calculated an amount of

Rs. 41,54,775/— as short payment of Service Tax for the penod F. Y 2015-16 and
F.Y.2016-17. ' - o

2.1 Show Cause Notice F.No. GEXCOM/SCN/ST/ 1165/2020 CGST DIV-GNR
dated - 16 10.2020 (SCN.in short) was issued to the appellant wherein it was

proposed to demand and recover service tax amounting to Rs. 41,54, 775/— for the

-.perlod F.Y. 2015-16 and F.Y. 2016-17 unde1 the proviso to Section 73 (1) of the
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Imposition of penalty was prdpoéed under -Section 77(2), 77C and 78 of the
Finance Act, 1994,

3. The SCN was adjudicated vide the impugned order wherein the demand for
service tax aihounting to Rs. 41,54,775/- was confirmed along with interest.
Penalty amounting to Rs. 41,54,775/- was imposed under Section 78 of the Finance
Act, 1994. Penalty amounting-to Rs.10,000/- was imposed under Section 77(2) of
the F-inance Act, 1994 .

4. Being aggrieved with the impugned order, the appellant have filed the

instant appeal on fbllowing grounds:

() They are a Proprietorship firm engaged in the providing services
related to ‘Air Travel Agent Service’, ‘Business Auxiliary Service’ and “Tour
Operator Service’. They are registered with Service Tax department, filed their
Service Tax Returns (ST-3) during .the period F.Y. 2015-16 and F.Y. 2016-17
and also paid Service Tax as assessed. They had received letter dated 15.09.2020
from the jurisdictional Superintendent calling for documents. They had promptly
submitted ST-3 returns, Service Ta Ledgér, Income Tax Returns, Form 26AS,
Profit & Loss Account and Baiance Sheet for the period F.Y. 2015-16 and F.Y.
2016-17. Consequently they received the SCN, |

(i) - They had filed their reply to the SCN on' 02:12.2020 alongwith a
detailed worksheet and a request for personal hearing via e-mail, as the physical -
copy of,the reply was not received at the jurisdictional office due to COVD-19
restrictions. However, the adjudicating authority did not consider their
submissions and passed the impugned order on 21.03.2022 without granting any
personal hearing. However, the impugned order was not received by the
appellant and they were apprised about the same on receipt of letter No.
GEXCOM/TAR/F/ST/159/2022-GST-RANGE-2-DIV-GNR-COMMRTE/582
dated 27.09.2022 from the jurisdictional officer. Upon request for a copy of the
impugned order, the adjudicating authority forwarded the impugned order vide
letter dated 30.09.2022 which was finally received by them on 01.11.2022 vide

e-mail.
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(iii) During the period F.Y. 2015-16 and F.Y. 2016-17 they had provided
Air Travel Agent services and booked income with gross receipt. The basic fare

of the Air Tickets booked by them was as per below table :

Sr. No | Details Period Amount (in Rs.)

1 | Basic Fare of International Air Ticket  F.Y.2015-16 1,83,47,346/-
2 | Basic Fare of International Air Ticket | F.¥.2016-17 2,54,04,146/-
3 Basic Fare of Domestic Air Ticket F.Y.2015-16 94,87,342/-
4 ‘Basic Fare of Domestic Air Ticket . | F.Y.2016-17 81,84,201/-

In respec{ of the abdvé bookings, the adjudicating authority have calculated the

Service Tax on the gross amount of Air Ticket value.

(iii) In respect of the calculations done in the 1mpugned ordel in respect of
Misc. Serv1ces they explalned that they had prov1ded various miscellaneous
SGI'VICGb to their clients e.g. Visa asastance Txavel Insurance etc The expenses
mcurred in respect of these services on behal” of the travelers are reimbursed
except for the commission charges. rlowever, in respect of these services, the
adjudicating authority “have considered the gross value as taxable value for
calculating service tax liability. As, the service tax liability should have been
calculated below : |

Taxable Value =(Misc.'Service Charge Income) — (Misc.Service Charge Expnse)

(iv) They have acted as pure agents of their service receivéré in respect of
the services provided by them. Hence, the expenses incurred by them on behalf
of the service provider are required to be excluded to arrive at the taxable value
in'terms of Rule 5 (2) of the Service Tax (Determination of Value) Rules, 2006,

as amended.

(v) Regarding the services related to bookiﬁg of Air Tickets on behalf of
their clients they contended that the Net Taxable Value is required to be arrived
at in terms of sub rule 7 of Rule 6 of the Service Tax Rules, 1994, as amended
vide Notiﬁbation No0.05/2015-ST dated 01.03.2015 and Notification No.
15/2015-ST dated 19.05.2015, whereas the adjudicating authorlty has calculated

the Service tax on gross value, which is incorrect.

(vi) As they have filed their ST-3 Returns regularly and there is no
suppression of willful mis-statement or intention to evade payment of service tax

on their part, hence, confirmation of the demand.of-Service Tax in terms Section
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(vii) Alongwith the appeeizl- papers they haV:e submitted complete working
of their taxable services fer the period F.Y. 2015-16 and F.Y. 2016-17 alongwith
comparison with their ST-3 Returns filed by them. They have also submitted a
copy of Final Audit Report (FAR) No. 571/2015-16-Service Tax, dated
17.02.201»6 issued from F.No. VI/ 1(b)-63/IA/2015—16/C7H/AP-VII by the
Assistant Commissioner, Central Excise, Circle-II, Audit-I, Ahmedabad. They

have also submitted copies of their ST-3 Returns for the relevant period.

5.  Personal hearing in the case was held on 26.06.2023. Shri Narendra'Singh
Sankhla, Tax Practitioner, appeared on behalf of the appellant for hearing. He
submitted that the appellants provided services related to tours and travel. The
lower authority has confirmed the demand on the gross value of receipts without
taking into consideration the expenses which are in the nature of reimbursements.
The appellant had discharged tax liability on the amount of net receipt of
commission by filing ST-3 Returns. Therefore the impugned order is bad in law.
The appellant had replied to the show cause notice through e-mail and had also
appeared for personal hearing before the adjudicating -authority. However, the
lower authority has passed the impugned order ex-parte ignoring the submissions.

He requested to set aside the order in original.

6. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal heering, and materials
available on records. The issue befere me for decision is whether the demand of
Service Tax amounting to Rs. 41,54,775/- confirmed alongwith interest and
penalty vide the impugned order, in the facts and circumstances of the case, is legal
and proper or otherwise. The demand pertains to the period F.Y. 2015-16 and F.Y.
2016-17.

7. It is observed from the case records that the appellant are registered under

Service Tax and during the relevant period that they .were engaged in providing

taxable services falling under the category of ‘Air Travel Agent Service’,

‘Business Auxiliary Service’ and “Tour Operator Service’. During the period F.Y.

2015-16 and F.Y. 2016-17 they have filed their ST-3 Returns and paid Service Tax

as asessed. These facts are undisputed. However/,/tge __§£3\I}T was issued entirely on
pr

affrfiont afid Without referring to the
+ & N

S . u'-«“:"':'.
the inipggned
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.the basis of data received from Income Tax dep

ST-3 returns filed by the appellant. Further,
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parte without causing any further verifications as well as ignoring the submissions

made by the appellant.

7.1 1 find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & C’usz‘oms)
CX &ST Wing Room No.263E,
North Block, New Delhi, :
: Dated- 215'October, 2021

To,
All the Pr. Chief Commzsszoneis/Chzef Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg. A

Madam/ Sir,

3. It is once aguain reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation of facts and
submission of the noticee

Examining the specific Instructions of the CBIC with the facts of the case, I find
that the SCN was issued mechanically and is vague issued in clear violation of the
instructions of CBIC. The impugned order has been passed ex-parte
indisci'iminatel'y without application of mind, issued in clear violation of the.
instructions of the CBIC discussed above as well as in violation of the principles of
judicial discipline. These defects have rendered the impugned order legally

unsustainable and liable to be set aside. .

8.  Itis further observed that the appellants have filed their ST-3 Returns for the
relevant period. They have claimed and availed abatement in respect of ‘Tour
Operator Service’ in terms of Sr.No. 11 of Notification No. 26/2012-ST dated
20.06.2012, as amended during the F.Y..2015—16 and F.Y. 2016-17. It is also
observed that they have not received any ‘short/non duty. payment notice’ from the

jurisdictional officers. This implies that the appell& t have made complete

B \f»:
Q\. N ',.-

disclosures before the department and the cLepartmem\i-_fis aware about the

=)
T 7

=
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-
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activities of the appellant as well as their assessment were not disputed by the
department. However, the demand of service tax was confirmed under Sectlon 73

of the Finance Act, 1994 1nvok1ng the extended period of limitation.

8.1  The appellants have submitted a éopy of Final Audit Report (FAR) No.
571/2015-16-Service Tax, dated 17.02.2016 issued from F.No. V1/ 1(b),—'
63/1A/2015-16/C-II/AP-VII by the Assistant Commissioner, Central Excise,
Circle-II, Audit-I, Ahmedabad. From the said FAR it is observed that Audit of the -
séwice tax records of the appellant was carried out upto September-2015 (F.Y.
2015-16). The observations taken 'by Audit was promptly complied by the
appellant and none of the observations were similar to the discrepancies pointed
out in the SCN. Hence, I find that the assessmént of the records of the appellant
was confirmed by the departmént upto September-2015  of the F.Y. 2015-16.
However; the SCN in the case was issued covering the same period and the
demand of Service Ta amounting to Rs. 41,54,775/- was confirmed invoking the

extended period of limitation. .

8.2 In this regard it is relevant to refer the decision of the Hon’ble Supreme
Court of India in the case of Commissioner v. Scott Wilson Kirkpatrick (I) Pvt. Ltd.
~ 2017 (47) S.T.R. J214 (S.C.)], wherein the Hon’ble Court held that “...ST-3

Returns filed by the appellant wherein they .... Under these circumstances, longer

period of limitation was not invocable”.

8.3 The Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

ruled that “if, prescribed returns are filed by an appellant giving correct

information then extended period cannot be invoked”.

o Talso rely upon the decision of various Hon’ble Tribunals in following cases :

(a)  Aneja Construction (India) Limited v. Commissioner of Service Tax,
Vadodara [2013 (32) S. T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Tri.-Del.)]

(c) Johnson Maz‘z‘ey Chemical India P. Lzmzz‘ed Vi Q\CGE,,ganpur
[2014 (34) S.T.R.-458 (Tri.-Del.)] Al o=

Page 9 of 10
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8.4 R-:j:spéctfuﬂy following the above judicial pronouncemehts and comparing
them with the facts and circumstances of the case, I find that the impugned order
have been issued in clear violation of the above judicial'pronou.ncements and is

therefore legaily unsﬁs‘.caivnhable and liable to be set aside.

9. ‘The'appeﬂants have submitted a reconciliation sheet alongwith detailed
- comparison of the figures reflected in their books of accounts vis-a-vis their ST-3
Returns. Upon examining the same I find force in the arguments of the appellant
that 'expenses}} incurred by the éppellant during the course of proVidihg the services
were not considered for deduction while arriving at the taxable. value by the
adjudicating authority. Upon referring to the relevant provisions of Service Tax
Rules, ‘1994. I find that, in terms of Rule 5 (2) of the Service Tax (Determination of
Value) Rules, 2006, as amended, the appellants are eligible for the necessary
deductions. Over and above these aspects have been approved by the officers of

Audit for the partial period covered under the FAR referred supra.

10. In view of the above discussions I am of the considered view.that the the
impugned order were arrived at ignoring the submissions of the éppellant, and
passed in violation of the principles of natural justice is legally'unsustainable.
Further the findings of the adjudicating authority are vague, indiscriminate and

incorrect. Therefore, the impugned order is liable to be set aside..

11.  Accordingly, the demand of Service Tax amounting to Rs. 41,54,775/-
confirmed vide impugned order is set aside. As the demand fails to sustain, the
question of interest and penalty does not arise. The appeal filed by the appellant is

allowed.

12, 3TTeThdl SaRT &3T ShT 318 37HTeT AT fATeRT 3T alleh § fhar Siar g
The appeals filed by the appellant stands disposed of in above terms.
Dl
(Shiv Pratap Singh)
Commissioner (Appeals)

A Dated: 25 July, 2023
(Somnath‘QRaudhary) s “@
Superintendent, CGST, 3w a3
Appeals, Ahmedabad o
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To

- M/s. Maruti Holidays,

(Prop.: J ayashreeben Kantilal Sharma)
Office No. 129, Meghmalhar Complex,
Sector-11, Gandhinagar,

Gujarat - 382011

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad the.
2. The Principal Commissioner, CGST, Gandhinagar.
3. The Deputy/Assistant Commissioner, CGST,
Division : Gandhinagar, Commissionerate : Gandhinagar
4. The Dy/Assistant Commissioner (Systems), CGST, Appeals ,Ahmedabad.
(for uploading the OIA)
,5.  Guard File.
6. P.A. File.
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